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(Against the judgment of Lahore High Court, Lahore, dated 14.5.2012, passed in Civil
Revision N0.691/2012)
and
Civil Appeal No. 2649 of 2016.
(Against the judgment of High Court of Sindh, Karachi, dated 07.10.2016, passed in
HCA No.99/2015)
TAISEI CORPORATION and another---Appellants
Versus

A.M. CONSTRUCTION COMPANY (PVT.) LTD. and another---Respondents
Civil Appeal No. 722 of 2012 and Civil Appeal No. 2649 of 2016, decided on 28th
February, 2024.

(a) Arbitration Act (X of 1940)---

----Preamble---Arbitration, concept of---Minimal interference by courts in international
commercial arbitration---Minimal interference and support for the arbitration by the courts
as an alternate mode of dispute resolution, explained.

The idea of arbitration is that of binding resolution of disputes accepted with serenity by
those who bear its consequences because of their special trust in chosen decision makers. It
is difficult for courts to achieve this kind of acceptance; public justice tends to be distant and
impersonal. Arbitration is a private initiative. The idea of Arbitration is freedom reconciled
with law. The philosophical premise is that people are free to arrange their private affairs as
they see fit, provided that they do not offend public policy or mandatory law. Arbitration
thus embodies the principles of autonomy and voluntariness, respecting the parties' freedom
to design a process that best suits their needs. It reflects a philosophical shift towards self-
governance in dispute resolution, allowing parties to choose their arbitrators and the
applicable law, thereby creating a more tailored and potentially equitable outcome. The role
of courts in the context of arbitration has therefore evolved with a trend towards minimal
interference.

Jan Paulsson, Idea of Arbitration, Oxford University Press (2013) ref.

More significant is the minimal interference in international commercial arbitration that
stands as a cornerstone in the resolution of cross-border commercial disputes, offering a
preferred alternative to litigation in national courts for businesses worldwide. One of the
foundational aspects of international commercial arbitration is its emphasis on neutrality,
expeditiousness, efficiency and the ability to provide solutions tailored to the needs of
international business transactions. International commercial arbitration plays a crucial role
in resolving disputes arising from cross-border trade and commerce, expeditiously and
efficiently. The global view on international commercial arbitration is therefore
overwhelmingly positive, with businesses and legal professionals alike recognizing its
benefits over traditional litigation.

(b) Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1958
(the "New York Convention")---

----Art. I---International commercial arbitration---Pro-enforcement bias of the New York
Convention for enforcing foreign awards, explained.

The New York Convention on the Recognition and Enforcement of Foreign Arbitral
Awards of 1958 plays a pivotal role, underpinning the global enforcement regime for

foreign awards that has made arbitration a linchpin in international commerce. The



Convention facilitates the recognition and enforcement of arbitration agreements and awards
across its member States, significantly reducing the uncertainty and complexity associated
with cross-border dispute resolution. The role of courts in the context of international
commercial arbitration has thus evolved to support and complement the arbitration process.
Courts are no longer seen as competitors to arbitration but as essential partners in ensuring
the effectiveness and integrity of the process. Their duty is to support, not to supplant, the
arbitral process.

This approach of minimal interference and support for the arbitral process is enshrined
in the concept of "pro-enforcement bias", which refers to the inclination of legal
frameworks, such as the New York Convention and national laws, to facilitate the
enforcement of arbitral awards. This bias underscores the commitment to uphold the
integrity of arbitration as a means of settling international disputes by limiting the grounds
on which enforcement can be refused and placing the burden of proof on the party resisting
enforcement. The courts' role is to interpret these provisions narrowly to promote certainty
and predictability in international transactions. This bias is not about unjustly favoring one
party over another but is aimed at promoting the effectiveness and efficiency of arbitration
as a dispute resolution mechanism. The pro-enforcement bias underscores the commitment
of the legal system, embodied in international conventions, like the New York Convention,
to respect and uphold the parties' agreement to arbitrate and to ensure that the outcome of
such arbitrations (the arbitral awards) are recognized and enforced with minimal
interference. This bias is critical in providing parties with the confidence that their decisions
to arbitrate disputes will be supported by courts around the world, thus enhancing the
attractiveness of arbitration as a method of resolving international commercial disputes. This
enforceability is crucial for the fluidity of international trade, providing businesses with the
certainty and security needed to engage in cross-border transactions.

(c) Recognition and Enforcement (Arbitration Agreements and Foreign Arbitral
Awards) Act (XVII of 2011)---

----Ss. 2(b), 2(¢) & 2(e) ---International commercial arbitration---Foreign arbitral award---
Scope---Whether an award made in a Contracting State, in pursuance to an arbitration
agreement governed by the law of Pakistan, is a foreign arbitral award for applicability of
the Recognition and Enforcement of Arbitration Agreement and Foreign Award Act 20117--
-Held, that as per the definitions provided in sections 2(b), 2(c) & 2(e) of the Recognition
and Enforcement (Arbitration Agreements and Foreign Arbitral Awards) Act, 2011

(‘the 2011 Act’), an arbitral award made in a State which is a party to the United Nations
Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958 or in
such other State as may be notified by the Federal Government in the official Gazette, is a
“foreign arbitral award” for applicability of the 2011 Act---Nothing more is required to
make an award the “foreign arbitral award” for applicability of the provisions of the 2011
Act---Law governing the main contract between the parties, the law governing the
arbitration agreement, and the law governing the arbitration proceedings are all irrelevant
and extraneous in determining the status of an arbitral award under the 2011 Act---In
defining a “foreign arbitral award” for applicability of the 2011 Act, the legislature has
adopted a pure “territorial approach” and has made in this regard the “seat of arbitration” the
sole criterion---Not only the governing laws but also the nationality of the parties to the
award are irrelevant in determining the status of an arbitral award under the 2011 Act---In
the present case the Award had been made in a Contracting State, i.e., Singapore---Nothing
more was required to make it a foreign arbitral award, for applicability of the 2011 Act---In
this regard, the facts that the main contract between the parties and the arbitration agreement

were governed by the law of Pakistan, did not have any effect.
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(d) Interpretation of statutes---

----Repealed law---Scope---Court cannot administer a repealed law, except to the extent
specified by the legislature itself in the repealing law or some other general law providing
the effect of the repeal of laws.

(e) Interpretation of statutes---

----Expression 'means' used in a statute to define any word, term or expression---When the
legislature employs the verb “means” in defining any word, term or expression, the
definition provided is restrictive and exhaustive, and nothing else can be added to the same--
-Such definition being itself the most authentic expression of the legislature’s intent as to the
meaning of a particular word used in the law enacted by the legislature is binding on the
courts and leaves no room for them to discover by way of interpretation some other intent of
the legislature.

Commissioner of Income Tax v. Khurshid Ahmad PLD 2016 SC 545 ref.

(f) Interpretation of statutes---
----Prospective and retrospective effect of a law---Principles stated.

A new law that only deals with the procedure and does not in any way affect the
substantive rights of the parties applies both prospectively to future proceedings as well as
retrospectively to pending proceedings. However, a law that takes away or abridges the
substantive rights of the parties only applies prospectively unless either by express
enactment or by necessary intendment the legislature gives to it the retrospective effect. The
notable point is that even a procedural law that affects, though indirectly, the substantive
rights of the parties is to be applied only prospectively, in the absence of any contrary
provision therein, such as the right to institute an action for the enforcement of a substantive
right or the right to appeal arising from that action as an appeal is considered a continuation
of the original action. Denial of the remedy, it is said, is destruction of the right. Without
remedy, there is no right; it is the remedy that makes the right real. The proper approach,
therefore, to the construction of a statute as to its prospective or retrospective applicability,
in the absence of legislature’s express enactment or necessary intendment, is not to decide
what label to apply to it, procedural or otherwise, but to see whether the statute if applied
retrospectively to a particular type of case would impair existing rights and obligations.
Such an examination, however, is needed only where the legislature has not, by express
enactment or necessary intendment, provided for retrospective effect; as the legislature can
by express enactment or necessary intendment also affect the existing rights and obligations.
The legislature which is competent to make a law also has the power to legislate it
retrospectively and can by legislative fiat take away even the vested rights.

State v. Jamil PLD 1965 SC 681; Alam v. State PLD 1967 SC 259; Adnan Afzal v. Sher
Afzal PLD 1969 SC 187; Abdullah v. Imdad Ali 1972 SCMR 173; Commissioner of Income
Tax v. Asbestos Cement Industries 1993 SCMR 1276; Gul Hasan & Co. v. Allied Bank
1996 SCMR 237; Tariq Badr v. National Bank 2013 SCMR 314; Controller General of
Accounts v. Abdul Waheed 2023 SCMR 111; PTCL v. Collector of Customs 2023 SCMR
261; Yew Bon v. Kenderaan 1983 PSC 1200 (Privy Council); Commissioner of Income Tax
v. Asbestos Cement Industries 1993 SCMR 1276; In re: Joseph Suche & Co. Limited (1875)
1 Ch. D. 48; Sutlej Cotton Mills v. Industrial Court PLD 1966 SC 472 (5-MB); Shohrat
Bano v. Ismail Soomar 1968 SCMR 574; Federation of Pakistan v. Muhammad Siddiq PLD
1981 SC 249; The Colonial Sugar Refining Co. v. Irving 1905 AC 369; Iftikhar Ahmed v.
State 2018 SCMR 1385; Hassan Nawaz v. Muhammad Ayub PLD 2017 SC 70; Mubeen-
Us-Salam v. Federation of Pakistan PLD 2006 SC 602; F.A. Khan v. Government of
Pakistan PLD 1964 SC 520; Shahmir Transport Company v. Board of Revenue PLD 1964
Lah 710; Garikapati v. Subbiah Choudhury PLD 1957 SC (Ind.) 448; National Bank v. SAF



Textile PLD 2014 SC 283; Shahida Zaheer v. President of Pakistan PLD 1996 SC 632; Yew
Bon Tev v. Kenderaan Bas Mara 1983 PSC 1200 (Privy Council); Haider Automobile v.
Federation of Pakistan 1969 SC 623; Molasses Trading v. Federation of Pakistan 1993
SCMR 1905 and Annoor Textile v. Federation of Pakistan PLD 1994 SC 568 ref.

(g) Recognition and Enforcement (Arbitration Agreements and Foreign Arbitral
Awards) Act (XVII of 2011)---

----Ss. 1(3) & 4---Arbitration Act (X of 1940), S. 34---International commercial arbitration--
-Scope of section 1(3) as to the retrospective effect of the Recognition and Enforcement
(Arbitration Agreements and Foreign Arbitral Awards) Act, 2011 (‘the 2011 Act’) on
arbitration agreements---As for subsection (3) of Section 1 of the 2011 Act, which states that
the Act shall apply to arbitration agreements made before the date of commencement of the
Act, it only applies for the purpose of Section 4 of the 2011 Act to stay the legal proceedings
in respect of a matter which is covered by the arbitration agreement and to refer the parties
to arbitration---Notable point, however, is that because of the retrospective effect given by
Section 1(3) of the 2011 Act, all courts in Pakistan are to recognize and enforce arbitration
agreements, wherein the parties have agreed to have the arbitration held in a Contracting
State, within the scope of the provisions of Section 4 of the 2011 Act, not of Section 34 of
the Arbitration Act, 1940 (‘the 1940 Act’), despite that such agreements have been made
before the commencement of the 2011 Act.

(h) Recognition and Enforcement (Arbitration Agreements and Foreign Arbitral
Awards) Act (XVII of 2011)---

----Ss. 1(4) & 10(2)---Arbitration (Protocol and Convention) Act (VI of 1937) [since
repealed], S. 2---International commercial arbitration---Foreign arbitral award---Scope of
Section 1(4) as to the retrospective effect of the Recognition and Enforcement (Arbitration
Agreements and Foreign Arbitral Awards) Act, 2011 on foreign arbitral awards expounded.

Subsection (4) of Section 1 of the Recognition and Enforcement (Arbitration
Agreements and Foreign Arbitral Awards) Act, 2011 (‘the 2011 Act’) states that the Act
shall not apply to foreign arbitral awards made before 14 July 2005 and thus by necessary
intendment gives the Act retrospective effect on foreign arbitral awards that have been made
on or after the said date.

As per subsection (2) of Section 10 of the 2011 Act, notwithstanding its repeal the
Arbitration (Protocol and Convention) Act, 1937 (‘the 1937 Act’) is to continue to have
effect in relation to foreign arbitral awards made before the date of commencement of this
Act and within the meaning of section 2 of the 1937 Act, which are not foreign arbitral
awards within the meaning of section 2 of the 2011 Act.To come within the compass of the
saving provisions of Section 10(2) of the 2011 Act, a foreign arbitral award must therefore
fulfill both the conditions mentioned in clauses (a) and (b), i.e., (a) it must have been made
before the date of commencement of the 2011 Act, and (b) it must fall within the meaning of
“foreign award” as defined in Section 2 of the 1937 Act.

In section 10(2)(b) of the 2011 Act the phrase “which are not foreign arbitral awards
within the meaning of section 2 of this Act” is like a proviso to the saving provisions and
has qualified them in their scope and applicability. This phrase has exempted from the
purview of the saving provisions those foreign awards which though fulfill both the
conditions mentioned in clauses (a) and (b) of section 10(2) but they are also foreign arbitral
awards within the meaning of Section 2 of the 2011 Act. It means that an award which is a
foreign arbitral award within the meaning of Section 2 of the 2011 Act shall not come within
the scope of the saving provisions and shall therefore be dealt with in accordance with the

provisions of the 2011 Act, not of the 1937 Act.
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The object of the saving provisions of Section 10(2) of the 2011 Act, is to save certain
foreign arbitral awards, after the repeal of the 1937 Act, from falling within the scope of the
Arbitration Act, 1940.

(i) Arbitration Act (X of 1940)---

----Preamble---Recognition and Enforcement (Arbitration Agreements and Foreign Arbitral
Awards) Act (XVII of 2011), Preamble---International commercial arbitration---Foreign
arbitral award---Non-applicability of the Arbitration Act, 1940 (‘the 1940 Act’)---Since, the
1940 Act relates, in pith and substance, to domestic arbitration, its status after the 18th
amendment to the Constitution is that of a provincial law---The 1940 Act, a provincial law
after the 18th amendment that came into force on 19 April 2010, cannot deal with
international arbitration and any award made therein---So, in no way the remedies available
to a party, before the 18th amendment, under the 1940 Act in relation to the Award made in
an international arbitration would continue to be so after the 18th amendment, and more so,
after the enactment of the Recognition and Enforcement (Arbitration Agreements and
Foreign Arbitral Awards) Act, 2011 by the Federal Legislature.

Shahbaz Garments v. Government of Sindh 2021 SCMR 1088 ref.

(j) Recognition and Enforcement (Arbitration Agreements and Foreign Arbitral
Awards) Act (XVII of 2011)---

----S. 2(c)---Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
1958 (the "New York Convention"), Arts. III & V---International commercial arbitration---
Foreign arbitral award---Non-interference by domestic courts in Pakistan---Exceptions --The
New York Convention implemented in Pakistan by the Recognition and Enforcement
(Arbitration Agreements and Foreign Arbitral Awards) Act, 2011 (‘the 2011 Act’), contains
no ground as to the invalidity of a foreign award or its being against the law of the
Contracting States, to refuse its recognition and enforcement and thus leaves no room for the
courts of a Contracting State to enter into the exercise of examining the merits of a foreign
award on the points of facts or law---In accordance with its objective, the New York
Convention grants the Courts of the Contracting States the discretion to refuse to recognize
and enforce a foreign arbitral award only on the grounds listed in Article V of the
Convention and places the burden to prove those grounds on the party opposing the
recognition and enforcement of the award---Article V(1) provides five grounds whereby the
recognition and enforcement of an award may be refused at the request of the party against
whom it in invoked, and Article V(2) lists two further grounds on which the Court may
refuse enforcement on its own motion---Ultimate burden of proof, however, remains on the
party opposing recognition and enforcement---It is, therefore, only when the party against
whom the award is invoked discharges this burden that a challenge may be sustained against
the recognition and enforcement of an award---Language of Article V for refusing
recognition and enforcement of foreign arbitral awards is permissive and not mandatory, and
the exceptions stated therein are exhaustive and construed narrowly in view of the public
policy favouring the enforcement of such foreign arbitral awards---Courts may nonetheless
recognize and enforce the award even if some of the exceptions exist.

Gary B. Born, International Commercial Arbitration 3418-24 (2nd ed. 2014); Gary B.
Born, International Commercial Arbitration 3413, 3418 and 3428 (2nd ed. 2014); Gary B.
Born, International Commercial Arbitration 3413 (2nd ed. 2014); Redfern and Hunter on
International Arbitration (6th ed. 2015); Albert Jan van den Berg's The New York
Arbitration Convention of 1958 (1981); Russel on Arbitration, Sweet & Maxwell (24th ed.
2015) and Gary B. Born, International Commercial Arbitration 3410 (2nd ed. 2014) ref.

(k) Recognition and Enforcement (Arbitration Agreements and Foreign Arbitral

Awards) Act (XVII of 2011)---
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----S. 2(¢)---Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
1958 (the "New York Convention"), Art. V---International commercial arbitration---Foreign
arbitral award---Non-interference by domestic courts in Pakistan---Exceptions---Public
policy---Objectives sought to be achieved by the New York Convention underscore the
“pro-enforcement bias” informing the Convention, guiding the Courts towards a “narrow
reading” of the grounds of defence listed in the Convention, particularly, the public

policy ground---Ground of defence that the arbitrator’s decision is erroneous in law or fact
is, therefore, not provided in the Convention; it cannot be read into in any ground of defence
provided in the Convention, particularly, the public policy ground, by a “liberal reading”
instead of a “narrow reading” thereof---An expansive construction of the public policy
ground “would vitiate the Convention’s basic effort to remove preexisting obstacles to
enforcement---Recognition and enforcement of a foreign arbitral award may be refused by
the courts of Pakistan on the public policy ground only where it would violate the most basic
notions of morality and justice prevailing in Pakistan---Public policy ground cannot be used
to examine the merits of a foreign arbitral award or to create more grounds of defence that
are not provided for in the Convention, such as misapplication of the law of Pakistan by the
arbitrator in making the award or the arbitrator’s decision being contrary to the law of
Pakistan.

Parsons and Whittemore v. Societe Generale, 508 F.2d 969 (2d Cir.1974) and Orient v.

SNGPL 2021 SCMR 1728 ref.

(1) Interpretation of statutes-—-

----Prospective and retrospective effect of a law---Principles---While interpreting a
provision of law or construing its effect, a constitutional court only declares what the law is
and does not make or amend it---Law so declared by the court, therefore, as a general
principle applies both prospectively to future cases and as well as retrospectively to pending
cases, including the one in which it is declared---It is only as an exception to this general
principle that while considering the possibility of some grave injustice or inconvenience due
to the retrospective effect, the courts sometimes provide for the prospective effect of their
judgments from such date as they think just and proper in the peculiar facts and
circumstances of the case---But this exception cannot be invoked in a case where its effect
would be tantamount to negation of the legislature’s intent.

Malik Asad Ali v. Federation of Pakistan PLD 1998 SC 161 and Muhammad Khan v.
Haider PLD 2020 SC 233 ref.

Zahid F. Ebrahim, Advocate Supreme Court for Appellant (in C.A. No. 722 of 2012)
and the Respondent (in C.A. No. 2649 of 2016).

Uzair Karamat Bhandari, Advocate Supreme Court, Tariq Aziz, Advocate-on-Record,
Sheikh Muhammad Ali, Advocate Supreme Court assisted by Ali Uzair Bhandari, Advocate
for Respondent (in C.A. No. 722 of 2012) the Appellant (in C.A. No. 2649 of 2016)

Ch. Aamir ur Rehman, Addl. A.G.P. for the Federation (On Court's call).

Assisted by Muhammad Hassan Ali and Umer A. Ranjha, Law Clerks.

Date of hearing: 22nd February 2024.
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SYED MANSOOR ALI SHAH, J.

Preface

'The idea of arbitration', writes Jan Paulsson,! 'is that of binding resolution of disputes
accepted with serenity by those who bear its consequences because of their special trust in
chosen decision makers. It is difficult for courts to achieve this kind of acceptance; public
justice tends to be distant and impersonal. Arbitration is a private initiative. The idea of
Arbitration is freedom reconciled with law... [T]he philosophical premise is that people are
free to arrange their private affairs as they see fit, provided that they do not offend public

policy or mandatory law.' Arbitration thus embodies the principles of autonomy and
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voluntariness, respecting the parties' freedom to design a process that best suits their needs.
It reflects a philosophical shift towards self-governance in dispute resolution, allowing
parties to choose their arbitrators and the applicable law, thereby creating a more tailored
and potentially equitable outcome. The role of courts in the context of arbitration has

therefore evolved with a trend towards minimal interference.

2. More significant is the minimal interference in international commercial arbitration that
stands as a cornerstone in the resolution of cross-border commercial disputes, offering a
preferred alternative to litigation in national courts for businesses worldwide. One of the
foundational aspects of international commercial arbitration is its emphasis on neutrality,
expeditiousness, efficiency and the ability to provide solutions tailored to the needs of
international business transactions. International commercial arbitration plays a crucial role
in resolving disputes arising from cross-border trade and commerce, expeditiously and
efficiently. The global view on international commercial arbitration is therefore
overwhelmingly positive, with businesses and legal professionals alike recognizing its

benefits over traditional litigation.

3. In this regard, the New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards of 1958 plays a pivotal role, underpinning the global enforcement
regime for foreign awards that has made arbitration a linchpin in international commerce.
The Convention facilitates the recognition and enforcement of arbitration agreements and
awards across its member States, significantly reducing the uncertainty and complexity
associated with cross-border dispute resolution. The role of courts in the context of
international commercial arbitration has thus evolved to support and complement the
arbitration process. Courts are no longer seen as competitors to arbitration but as essential
partners in ensuring the effectiveness and integrity of the process. Their duty is to support,
not to supplant, the arbitral process.

D

4. This approach of minimal interference and support for the arbitral process is enshrined
in the concept of "pro-enforcement bias", which refers to the inclination of legal
frameworks, such as the New York Convention and national laws, to facilitate the
enforcement of arbitral awards. This bias underscores the commitment to uphold the
integrity of arbitration as a means of settling international disputes by limiting the grounds
on which enforcement can be refused and placing the burden of proof on the party resisting
enforcement. The courts' role is to interpret these provisions narrowly to promote certainty
and predictability in international transactions. This bias is not about unjustly favoring one
party over another but is aimed at promoting the effectiveness and efficiency of arbitration
as a dispute resolution mechanism. The pro-enforcement bias underscores the commitment
of the legal system, embodied in international conventions, like the New York Convention,
to respect and uphold the parties' agreement to arbitrate and to ensure that the outcome of
such arbitrations (the arbitral awards) are recognized and enforced with minimal
interference. This bias is critical in providing parties with the confidence that their decisions
to arbitrate disputes will be supported by courts around the world, thus enhancing the

attractiveness of arbitration as a method of resolving international commercial disputes. This
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enforceability is crucial for the fluidity of international trade, providing businesses with the
certainty and security needed to engage in cross-border transactions.

5. With this understanding of arbitration, particularly international arbitration in
commercial disputes, and pro-enforcement bias in enforcing foreign awards, we approach
the instant case which addresses the questions: (i) whether an award made in a Contracting
State, in pursuance to an arbitration agreement governed by the law of Pakistan, is a foreign
arbitral award for applicability of the Recognition and Enforcement of Arbitration
Agreement and Foreign Award Act 2011; and (ii) whether the retrospective application of
this Act extends to an award made in arbitral proceedings commenced before its enactment.
Facts

6. The facts of the case that have given rise to these questions are quite straightforward.
The appellant ("Taisei"), a Japanese company, was awarded a contract by the National
Highway Authority of Pakistan, on 4 October 2006, for carrying out certain works on the
Karar-Wadh Section of the Highway (N-25) in the Province of Baluchistan, Pakistan
("Project™). On 19 May 2007, Taisei entered into a subcontract with the respondent
("AMC"), a Pakistani company, for doing some part of the Project. It was agreed in the
subcontract that the governing law of the subcontract shall be the law in force at the time in
Pakistan, and that any dispute arising between the parties would be settled through
arbitration under the Rules of Conciliation and Arbitration of the International Chamber of
Commerce ("ICC"), to be held at Singapore. In the course of performing their respective
obligations under the subcontract, some disputes arose between the parties. On 17 December
2008, AMC referred the matter to ICC for arbitration as per the arbitration agreement
incorporated in the subcontract, and after holding the arbitration proceedings in Singapore,
the arbitrator delivered the award on 9 September 2011 ("Award").

Proceedings of the courts below in Civil Appeal No. 722 of 2012

7. In order to challenge the Award, AMC filed an application under Section 14 of the
Arbitration Act 1940 ("1940 Act") in the Civil Court, Lahore, on 21 September 2011,
praying for a direction to the arbitrator to file the Award and the record of the arbitration
proceedings. Taisei appeared before the Civil Court, Lahore, and filed an application under
Order VII, Rule 10 of the Code of Civil Procedure 1908 ("C.P.C."), to return the application
of AMC made under the 1940 Act. In its application, Taisei pleaded that the Civil Court,
Lahore lacked territorial as well as subject matter jurisdiction. Taisei's plea of lack of
territorial jurisdiction was based on the assertion that neither it resided or carried on business
in Lahore nor the cause of action had arisen at Lahore; whereas on the plea of lack of subject
matter jurisdiction, Taisei maintained that the Award was a 'foreign award' regarding which
the jurisdiction exclusively vested in the High Courts under the Recognition and
Enforcement of Arbitration Agreement and Foreign Award Act 2011 ("2011 Act"). The
Civil Court dismissed the application of Taisei by its order dated 28 January 2012, holding
that the cause of action partly arose at Lahore and that the Award was not a foreign award.
Taisei preferred a revision petition in the Lahore High Court, against the order of the Civil
Court. The Lahore High Court upheld the order of the Civil Court and dismissed the revision
petition of Taisei by its judgment dated 14 May 2012. Taisie then sought leave from this
Court to appeal the judgment of the Lahore High Court, which was granted on 8§ August
2012 to examine, inter alia, the question of whether the Award was a foreign award or a
domestic award. This appeal, by leave of the Court, is Civil Appeal No. 722 of 2012.
Proceedings of the courts below in Civil Appeal No. 2649 of 2016

8. In addition to the filing of the application under Order VII, Rule 10, C.P.C., in the Civil
Court, Lahore, Taisei filed a petition under Section 6 of the 2011 Act in the High Court of

Sindh at Karachi, on 1 November 2011, for recognition and enforcement of the Award. For



the rejection of this petition of Taisei, AMC filed an application under Section 11 and Order
VIL Rule 11, C.P.C. The ground pleaded by AMC for rejection of Taisei's petition was that
the issues of jurisdiction and non-applicability of the 2011 Act had become res judicata by
virtue of the order dated 28 January 2012 passed by the Civil Court, Lahore. A Single Bench
of the Sindh High Court allowed AMC's application and dismissed Taisei's petition, by its
order dated 13 February 2015. It held that not the Lahore Civil Court's order but the Lahore
High Court's judgment passed in revision, whether right or wrong, operated inter partes as
res judicata on the issue of the nature of the Award. Taisei preferred an intra-court appeal,
which was allowed by a Division Bench of the Sindh High Court by its judgment dated 7
October 2016. The Division Bench remanded the matter to the Single Bench to proceed with
Taisei's petition in accordance with the 2011 Act, by holding that since an appeal against the
Lahore High Court's judgment was pending before the Supreme Court, that judgment did
not operate as res judicata. This decision of the Division Bench has been challenged by
AMC in Civil Appeal No. 2649 of 2016.
Competing contentions of the parties
9. Before us, Taisei contends that the Award is a foreign arbitral award and is therefore to
be dealt with under the 2011 Act, not under the 1940 Act. AMC controverts this contention
and maintains that the Award is not a foreign arbitral award as defined in the 2011 Act and
that even if it falls within that definition, the 2011 Act does not apply retrospectively to the
Award made under the arbitration agreement of May 2007 and in the arbitration proceedings
commenced in December 2008. Alternatively, AMC submits that if the Award is held to be
a foreign arbitral award and the 2011 Act applicable to it, such construction of the 2011 Act
may be declared to operate prospectively, not applicable to the present case. The learned
counsel for the parties, especially the learned counsel for AMC, have advanced extensive
arguments and cited several cases to support these contentions, which we shall deal with in
the course of our discussion on the questions formulated on the basis of these contentions
and stated at the outset of this judgment.
(i) Whether the Award is a foreign arbitral award.
10. This is the primary question involved in the case. The Lahore High Court has answered
it in the negative in the impugned judgment, mainly relying upon the judgment of this Court
delivered in Hitachi2. The learned counsel for AMC has also relied, before us, upon this
case. Therefore, before we go on to the relevant provisions of the 2011 Act, on the basis of
which this question is to be answered, we find it appropriate to first discuss the relevancy of
Hitachi to this question.

Relevancy of Hitachi
11. In Hitachi, this Court considered the question of the nationality of two awards with
reference to the relevant provisions of the law that was then in force in Pakistan on the
subject of enforcement of foreign awards, i.e., the Arbitration (Protocol and Convention)
Act 1937 ("1937 Act"). Those provisions are cited here for ease of reference:

9. Saving.--Nothing in this Act shall-

b) apply to any award made on an arbitration agreement governed by the law of
Pakistan.
Section 9(b) of the 1937 Act, since repealed, had clearly stated that nothing in the said Act
was to apply to any award made on an arbitration agreement governed by the law of
Pakistan. In view of these provisions of Section 9(b) of the 1937 Act, this Court decided in
Hitachi that "the two awards in question cannot be treated as foreign awards as the same are
made on an arbitration agreement governed by the laws of Pakistan". That decision was thus

not based on some principle of general application, enunciated by the Court in the exercise
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of its judicial power, but on the specific provision of a statutory law then in force in
Pakistan. The 1937 Act has been repealed and replaced by the 2011 Act. There is no
provision in the 2011 Act similar to the provisions of Section 9(b) of the 1937 Act. With the
change of law, the statement made by this Court in Hitachi, that an award made on an
arbitration agreement governed by the law of Pakistan is not a foreign award, has lost its
efficacy. The Lahore High Court has failed to appreciate this point and wrongly relied upon
Hitachi in the impugned judgment. For the same reason, the reliance of the learned counsel
for AMC upon this case is also misplaced.

Definition of "foreign arbitral award" in the 2011 Act
12. For the purpose of determining its applicability to an award, Section 2(e) of the 2011
Act has defined the term "foreign arbitral award" and has not left the definition thereof to
judicial articulation. Section 2(e) of the 2011 Act provides:

"foreign arbitral award" means a foreign arbitral award made in a Contracting State and
such other State as may be notified by the Federal Government, in the official Gazette.
Section 2(b) of the 2011 Act defines a "Contracting State" thus:

"Contracting State" means a State which is a Party to the Convention;

The term "Convention" is defined in Section 2(c) of the 2011 Act:

"Convention" means the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, done at New York on 10th June, 1958, set forth in
the Schedule to this Act;

A combined reading of the above three definitions leaves little room to speculate or argue as
to what the term "foreign arbitral award" means for determining the applicability of the 2011
Act to an award. As per these definitions, an arbitral award made in a State which is a party
to the United Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards 1958 or in such other State as may be notified by the Federal Government in the
official Gazette, is a "foreign arbitral award" for applicability of the 2011 Act. Nothing more
is required to make an award the "foreign arbitral award" for applicability of the provisions
of the 2011 Act. The law governing the main contract between the parties, the law
governing the arbitration agreement, and the law governing the arbitration proceedings are
all irrelevant and extraneous in determining the status of an arbitral award under the 2011
Act. In defining a "foreign arbitral award" for applicability of the 2011 Act, the legislature
has adopted a pure "territorial approach" and has made in this regard the "seat of arbitration"
the sole criterion. Not only the governing laws but also the nationality of the parties to the
award are irrelevant in determining the status of an arbitral award under the 2011 Act.
Effect of word "foreign" in definition clause and option of reciprocity in the Convention
13. The learned counsel for AMC stressed much on the word "foreign" used with the words
"arbitral award" in the definition of the term "foreign arbitral award" as provided in Section
2(e) of the 2011 Act and some of the Ordinances that preceded it as well as on the absence
of this word in some of those Ordinances, to argue that its addition or omission makes a
significant impact on the scope of the definition. Elaborating his argument, he submitted that
where the word "foreign" is used as it has been in the 2011 Act, it means that the status of
the award is to be first determined as being a foreign award under the 1937 Act; if the award
is a foreign award within the scope of the 1937 Act and is also made in a Contracting State,
only then does it fall within the definition of a "foreign arbitral award" provided in Section

2(e) of the 2011 Act.
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14. With respect, we find no logic in the argument of the learned counsel for AMC. He, in
fact, wants us to determine the status of an arbitral award simultaneously both under the
1937 Act and the 2011 Act. If an arbitral award passes the test of being a foreign arbitral
award under both these Acts, only then as per his argument it can be treated as a foreign
arbitral award for applicability of the 2011 Act. In making this argument, the learned
counsel failed to note that the 1937 Act has been repealed by the 2011 Act; it is no longer
the law of the land.2 A court cannot administer a repealed law, except to the extent specified
by the legislature itself in the repealing law or some other general law providing the effect of
the repeal of laws.

15. The addition or omission of the word "foreign" with "arbitral award" in the definition of
the term "foreign arbitral award" given in Section 2(e) of the 2011 Act does not make any
difference in the scope of the definition. As an award made in a foreign country is generally
called a foreign award, this word has been used only for emphasis and clarity that not all
foreign awards but only those foreign awards that are made in a Contracting State or such
other State as may be notified by the Federal Government in the official Gazette, shall be
dealt with as "foreign arbitral awards" under the 2011 Act. In this regard, it may be
underlined that the definition of the "foreign arbitral award" given in the 2011 Act is
actually the manifestation of the adoption of the option of the reciprocity-principle provided
for in clause 3 of Article I of the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards 1958 ("Convention" and "New York
Convention").* Though clause 1 of Article I of the Convention generally makes the
Convention applicable to arbitral awards made in the territory or a State other than the State
where the recognition and enforcement of such awards are sought, clause 3 of the same
Article gives an option of adopting the reciprocity-principle by providing that when signing,
ratifying or acceding to the Convention, any State may on the basis of reciprocity declare
that it will apply the Convention to the recognition and enforcement of awards made only in
the territory of another Contracting State.

The definition in Section 2(e) of the 2011 Act is restrictive and exhaustive

16. We all know that when the legislature employs the verb "means" in defining any word,
term or expression, the definition provided is restrictive and exhaustive, and nothing else
can be added to the same. Such definition being itself the most authentic expression of the
legislature's intent as to the meaning of a particular word used in the law enacted by the
legislature is binding on the courts and leaves no room for them to discover by way of
interpretation some other intent of the legislature.> We cannot, therefore, read anything
further into the definition of "foreign arbitral award" given by the legislature in Section 2(e)
of the 2011 Act.

The Award is a foreign arbitral award

17. Thus, when we apply the definition of a "foreign arbitral award" as it is in Section 2(e)
of the 2011 Act, without reading anything else into it, we find the Award to be a foreign
arbitral award for the applicability of the 2011 Act. It has been made in a Contacting State,
i.e., Singapore. Nothing more is required to make it a foreign arbitral award, for

applicability of the 2011 Act. In this regard, the facts that the main contract between the
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parties and the arbitration agreement were governed by the law of Pakistan, do not have any
effect.
18. The matter, however, does not end with this answer to question (i). The learned counsel
for AMC made extensive arguments to establish that the 2011 Act does not apply
retrospectively to the Award, which need to be addressed also.

(i1) Whether the 2011 Act applies retrospectively to the Award made in arbitration
proceedings commenced before its enforcement.
19. Regarding the retrospective applicability of the 2011 Act, subsections (3) and (4) of
Section 1 thereof contain the following provisions:

(3) It shall apply to arbitration agreements made before, on or after the date of
commencement of this Act.

(4) It shall not apply to foreign arbitral awards made before the 14th day of July, 2005.
A bare reading of these provisions shows that the 2011 Act has prescribed no cut-off date
for its retrospective applicability to arbitration agreements and has brought into the scope of
its applicability all arbitration agreements made at any time before the date of its
commencement. However, it has restricted its retrospective applicability to only those
foreign arbitral awards that have been made on or after 14 July 2005, not before that date.
This date of 14 July 2005 is actually the date when the first Ordinance® for recognition and
enforcement of foreign arbitral awards was promulgated in Pakistan, to implement the
Convention through domestic legislation. After that, eight more Ordinances’ were
promulgated before the enactment of the 2011 Act, and in all those Ordinances as well as in
the 2011 Act, the date for retrospective applicability of the new law to foreign arbitral
awards was kept the same, i.e., 14 July 2005.

Principles for construing a law as to its prospective and retrospective effect

20. The well-settled principle in our jurisdiction is that a new law that only deals with the
procedure and does not in any way affect the substantive rights of the parties applies both
prospectively to future proceedings as well as retrospectively to pending proceedings.
However, a law that takes away or abridges the substantive rights of the parties only applies
prospectively unless either by express enactment or by necessary intendment the legislature
gives to it the retrospective effect.® The notable point is that even a procedural law that
affects, though indirectly, the substantive rights of the parties is to be applied only
prospectively, in the absence of any contrary provision therein, such as the right to institute
an action for the enforcement of a substantive right” or the right to appeal arising from that
action” as an appeal is considered a continuation of the original action.!' Denial of the
remedy, it is said, is destruction of the right.!? Without remedy, there is no right; it is the
remedy that makes the right real.’* The proper approach, therefore, to the construction of a
statute as to its prospective or retrospective applicability, in the absence of legislature's
express enactment or necessary intendment, 'is not to decide what label to apply to it,
procedural or otherwise, but to see whether the statute if applied retrospectively to a
particular type of case would impair existing rights and obligations."* Such an examination,
however, is needed only where the legislature has not, by express enactment or necessary
intendment, provided for retrospective effect; as the legislature can by express enactment or
necessary intendment also affect the existing rights and obligations. The legislature which is
competent to make a law also has the power to legislate it retrospectively and can by
legislative fiat take away even the vested rights.!> Our Constitution only bars retrospective

legislation on criminal liabilities,'® not on civil rights and obligations.



21. These are the principles in the light of which we are to examine the provisions of
subsections (3) and (4) of Section 1 of the 2011 Act and address the arguments of the
learned counsel for AMC against the retrospective effect of the 2011 Act.

Scope of Section 1(3) as to the retrospective effect of the 2011 Act on arbitration

agreements

22. As for subsection (3) of Section 1 of the 2011 Act, which states that the Act shall apply
to arbitration agreements made before the date of commencement of the Act, the learned
counsel for AMC argued that it only applies for the purpose of Section 417 of the 2011 Act
to stay the legal proceedings in respect of a matter which is covered by the arbitration
agreement and to refer the parties to arbitration. We find the argument convincing as there is
no mention of the expression "arbitration agreement” in any other part of the 2011 Act.
Likewise, Article II of the Convention also mentions the same purpose of recognition and
enforcement of the arbitration agreements. Section 1(3) of the 2011 Act has implemented
clause 3 of Article II of the Convention, which states that the court of a Contracting State,
when seized of an action in a matter in respect of which the parties have made an agreement
within the meaning of this Article shall, at the request of one of the parties, refer the parties
to arbitration, unless it finds that the said agreement is null and void, inoperative or
incapable of being performed. The notable point, however, is that because of the
retrospective effect given by Section 1(3) of the 2011 Act, all courts in Pakistan are to
recognize and enforce arbitration agreements, wherein the parties have agreed to have the
arbitration held in a Contracting State, within the scope of the provisions of Section 4 of the
2011 Act, not of Section 34 of the 1940 Act, despite that such agreements have been made

before the commencement of the 2011 Act.

Scope of Section 1(4) as to the retrospective effect of the 2011 Act on foreign arbitral

awards

23. Subsection (4) of Section 1 of the 2011 Act states that the Act shall not apply to foreign
arbitral awards made before 14 July 2005 and thus by necessary intendment gives the Act
retrospective effect on foreign arbitral awards that have been made on or after the said date.
As to this provision, the learned counsel for AMC argued that it is to be read in the light of
Section 10 of the Act, and when so read the Award does not, as per his stance, fall within the
scope of the retrospective effect given by Section 1(4) of the Act but rather is saved from
that effect. The provisions of Section 10 of the 2011 Act referred to by the learned counsel
are cited here for ready reference and better appreciation of his argument:

10. Repeal and saving. (1) The Arbitration (Protocol and Convention) Act, 1937 (VI of
1937) (hereinafter in this section referred to as "the Act") is hereby repealed.
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(2) Notwithstanding the repeal of the Act, it shall continue to have effect in relation to
foreign arbitral awards made--

(a) before the date of commencement of this Act; and

(b) within the meaning of section 2 of the Act which are not foreign arbitral awards
within the meaning of section 2 of this Act.

(Emphasis added)

A plain reading of Section 10 shows that its subsection (1) simply
repeals the 1937 Act, while its subsection (2) contains the saving provisions. So it is only
subsection (2) that requires some elaboration to appreciate the sustainability of the argument

of the learned counsel for AMC.

24. As per subsection (2) of Section 10 of the 2011 Act, notwithstanding its repeal the 1937
Act is to continue to have effect in relation to foreign arbitral awards made before the date
of commencement of this Act and within the meaning of section 2 of the 1937 Act, which
are not foreign arbitral awards within the meaning of section 2 of the 2011 Act. We have
added emphasis in the above cited provisions of Section 10(2) on the word "and" and the
phrase "which are not foreign arbitral awards within the meaning of section 2 of this Act" to
signify their importance in determining the true meaning and scope of the provisions of
Section 10(2) of the 2011 Act. The word "and", coordinating conjunction, has been used
therein in its usual meaning conjunctively, not disjunctively, to connect the two clauses (a)
and (b). To come within the compass of the saving provisions of Section 10(2), a foreign
arbitral award must therefore fulfill both the conditions mentioned in clauses (a) and (b), i.e.,
(a) it must have been made before the date of commencement of the 2011 Act, and (b) it

must fall within the meaning of "foreign award" as defined in Section 2 of the 1937 Act.

25. The phrase "which are not foreign arbitral awards within the meaning of section 2 of
this Act" is like a proviso to the saving provisions and has qualified them in their scope and
applicability. This phrase has exempted from the purview of the saving provisions those
foreign awards which though fulfill both the conditions mentioned in clauses (a) and (b) but
they are also foreign arbitral awards within the meaning of Section 2 of the 2011 Act. It
means that an award which is a foreign arbitral award within the meaning of Section 2 of the
2011 Act shall not come within the scope of the saving provisions and shall therefore be

dealt with in accordance with the provisions of the 2011 Act, not of the 1937 Act.

26. The object of the saving provisions of Section 10(2) of the 2011 Act, in our opinion, is
to save certain foreign arbitral awards, after the repeal of the 1937 Act, from falling within
the scope of the 1940 Act. The Award involved in the present case, as afore-held, is a
foreign arbitral award within the meaning of Section 2 of the 2011 Act; therefore, the
provisions of Section 10(2) of the 2011 Act do not apply to it. Even otherwise, the learned
counsel for AMC argued that since the governing law of the arbitration agreement between

the parties was Pakistani law, the Award was not a foreign award within the scope of the



1937 Act. Also for this reason, the saving provisions of Section 10(2) of the 2011 Act have
nothing to do with the Award involved in the present case.

Effect of the 2011 Act on remedy under Sections 30 and 33 of the 1940 Act
27. The learned counsel for AMC argued that when the arbitration proceedings commenced
in the present case neither the 2011 Act nor any of its predecessor Ordinances was in force,
AMC has therefore acquired a vested right to challenge the validity of the Award under
Sections 30 and 33 of the 1940 Act, which right is akin to the substantive right of appeal. In
support of his argument, he relied upon Rupali!®. He further argued that since the arbitration
proceedings were commenced
in the present case before the coming into force of the 2011 Act,
the Award is to be dealt with for its enforcement as well as for its challenge under the 1940
Act. He, in this regard, placed reliance upon Thyssen®®.
28. We have no cavil to the general statement made by the Lahore High Court in Rupali
that the right to challenge the validity of an award under the 1940 Act is akin to the right of
appeal as well as to the statement made by the Indian Supreme Court in Thyssen that the
right to have an award enforced or to challenge the same accrues on the commencement of
the arbitration proceedings. However, the ultimate decisions made in those cases cannot be
cited as a relevant precedent to have the same result in the present case. Those cases were
decided on the basis of particular provisions applicable to peculiar facts of those cases. In
the present case, both the applicable provisions and the facts involved are different. Rupali is
the same case of Hitachi decided by this Court in appeal against the judgment of the Lahore
High Court. We have already explained that it has no relevance to the present case as it was
decided as per the provisions of Section 9(b) of the 1937 Act, a law that was then in force in
Pakistan. Similarly, Thyssen was decided by the Indian Supreme Court in view of the
provisions of Section 85(2)(a) of the Indian Arbitration and Conciliation Act 1996 which
provides inter alia that notwithstanding the repeal of the 1940 Act the provisions thereof
shall apply in relation to arbitral proceedings which commenced before the 1996 Act came
into force unless otherwise agreed by the parties. There is no provision in the 2011 Act
similar to that of Section 85(2)(a) of the Indian Arbitration and Conciliation Act 1996. Both
the cases referred to by the learned counsel, therefore, do not help AMC's stance.
29. AMC's right to challenge the validity of the Award under Sections 30 and 33 of the
1940 Act accrued with the commencement of the arbitration proceedings has been taken
away by the legislature in the exercise of its legislative power by giving effect to the 2011
Act on all foreign arbitral awards irrespective of the fact, whether they have been made in
arbitration proceedings commenced either before or after the 2011 Act came into force.
What the legislature intended to save from the operation of the 2011 Act, it provided in
Section 10(2) of the 2011 Act. The Award involved in the present case, we have found
above, does not come within the purview of Section 10(2) of the 2011 Act.

Effect of the change of legislative power on the subject of arbitration by the 18th
Amendment to the Constitution
30. The learned counsel for AMS also argued that the 1940 Act has not been repealed by
the 2011 Act, nor could it have been repealed by the Federal Legislature after the 18th
amendment in the Constitution as after that amendment the subject of arbitration has fallen
in the domain of the Provincial Legislatures. Since the 1940 Act has not been repealed, the
remedies available to AMC under that Act, he submitted, would continue to be so even after
the enactment of the 2011 Act by the Federal Legislature.
31. At first blush, the argument appears attractive but it does not survive closer scrutiny. No
doubt, after the 18th amendment, the subject of "arbitration" other than "international

arbitration" has fallen into the domain of the Provincial Legislatures. The question is
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whether the arbitration made in a foreign country, of a dispute that is governed by the
domestic law, as it is in the present case, comes within the compass of "international
arbitration". In this regard, the most authentic and reliable definition of "international
arbitration", in our opinion, is that which is given in the UNCITRAL Model Law on
International Commercial Arbitration; as this Model law is approved by the United Nations
General Assembly and has so far been adopted by 121 jurisdictions of 88 States,2’ and thus
reflects a worldwide consensus on that definition. Article 1(3) of the Model law has defined
the international arbitration, thus:
(3) An arbitration is international if;

(a) the parties to an arbitration agreement have, at the time of the conclusion of that
agreement, their places of business in different States; or

(b) one of the following places is situated outside the State in which the parties have
their places of business:

(i) the place of arbitration if determined in, or pursuant to, the arbitration agreement;

(i1) any place where a substantial part of the obligations of the commercial relationship
is to be performed or the place with which the subject-matter of the dispute is most closely
connected; or

(c) the parties have expressly agreed that the subject matter of the arbitration agreement
relates to more than one country.

(Emphasis added)

A perusal of the above definition shows that it is mainly the place outside the State in
relation to certain matters that makes the arbitration an international arbitration. The law that
governs the contract between the parties, their arbitration agreement or the arbitration
proceedings, does not have any bearing in determining the status of an arbitration as the
international arbitration. Though the Federal Legislature of Pakistan, i.e., Parliament, could
have covered in the 2011 Act the awards made in all types of international arbitration as
provided in the UNCITRAL Model Law, it chose to exercise its legislative power only in
respect of the awards made in one of the several types of international arbitration, i.e., an

arbitration made outside the State.

32. Since, the 1940 Act relates, in pith and substance, to domestic arbitration, its status after
the 18th amendment is that of a provincial law.?' The argument of the learned counsel brings
forth a canvas converse to that portrayed by him. It is: Can a provincial law deal with a
matter that falls within the scope of the subject of "international arbitration" allocated
exclusively to the Federal Legislature? after the 18th amendment? Certainly not. The 1940
Act, a provincial law after the 18th amendment that came into force on 19 April 2010,
cannot deal with international arbitration and any award made therein. So, in no way the
remedies available to AMC, before the 18th amendment, under the 1940 Act in relation to
the Award made in an international arbitration would continue to be so after the 18th

amendment, and more so, after the enactment of the 2011 Act by the Federal Legislature.

No remedy in the 2011 Act against the misapplication of the law of Pakistan in making
an award
33. The main thrust of the arguments of the learned counsel for AMC, as we understand,
was on the point that by availing remedy under Sections 30 and 33 of the 1940 Act, AMC
can challenge the validity of the Award on the ground of it being the result of the

misapplication of the law of Pakistan, the governing law of the contract; but under the 2011
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Act, AMC may not do so. Therefore, according to him, it would be unjust and inconvenient
for AMC if it is deprived of that remedy, and would put AMC into a situation that was not
visualized by AMC when it entered into the arbitration agreement with Taisei on 19 May
2007.

34. We think that what the learned counsel for AMC has presented as an unjust and
inconvenient situation is perhaps one of those very situations to change them the Convention
came into being and the 2011 Act was enacted. Through an arbitration agreement, the
parties undertake to submit to arbitration their disputes, present or future, for resolution. By
doing so, they make a choice to have their disputes resolved through a medium that is
alternate to the traditional mode of dispute resolution through litigation in courts. Over the
years, the courts however expanded the scope of their jurisdiction to examine the validity of
an award, under the 1940 Act, to such an extent that arbitration which was an alternate mode
of dispute resolution became an additional process before the regular litigation in courts, and
thus almost lost its efficacy. Without appreciating the objective of the parties in adopting the
alternate mode of arbitration, the courts started examining the merits of the decision made
by the arbitrators, as a first appellate court, treating it just a decision of a trial court open to
full scrutiny in first appeal on all points of facts and law. Similarly, in the 1937 Act there
was a scope for the courts to enter into the merits of the award; for it provided that the
enforcement of a foreign award would be refused if its enforcement was contrary to the law
of Pakistan, in addition to the ground of its being contrary to the public policy.?* The New
York Convention implemented in Pakistan by the 2011 Act, contains no ground as to the
invalidity of a foreign award or its being against the law of the Contracting States, to refuse
its recognition and enforcement and thus leaves no room for the courts of a Contracting
State to enter into the exercise of examining the merits of a foreign award on the points of

facts or law.

Pro-enforcement bias of the New York Convention
35. In the context of recognition and enforcement of foreign arbitral awards, there has been
a global shift from a standard enforcement of awards towards a more "pro-enforcement"
approach.2* The New York Convention, implemented in Pakistan by the 2011 Act, replaced
the Geneva Convention on the Execution of Foreign Arbitral Awards, 1927 ("Geneva
Convention") incorporated in Pakistan under the 1937 Act, and sought to overcome the
hurdles that an award-creditor had to meet under the previous regime for the recognition and
enforcement of a foreign arbitral award. Its main objective is to facilitate the recognition and
enforcement of foreign arbitral awards to the greatest extent possible and to set out a
maximum level of control that the Contracting States may exert over such awards.? This
shift and the underlying objective become evident in the comparison of the New York

Convention with the preceding Geneva Convention.

36. The change in the structure adopted in the New York Convention reflects that the world
consensus was towards further liberalizing the recognition and enforcement of foreign
arbitral awards in their respective States. Firstly, the Geneva Convention, though a pivotal
step for the standardization of enforcement procedures with regards to foreign arbitral
awards, had placed the burden on the party relying on the arbitral award to prove five
cumulative conditions in order to obtain recognition and enforcement, as required under
Article 1 of the Geneva Convention. Conversely, in accordance with its objective, the New

York Convention grants the Courts of the Contracting States the discretion to refuse to
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recognize and enforce a foreign arbitral award only on the grounds listed in Article V of the
Convention and places the burden to prove those grounds on the party opposing the
recognition and enforcement of the award. Article V(1) provides five grounds whereby the
recognition and enforcement of an award may be refused at the request of the party against
whom it in invoked, and Article V(2) lists two further grounds on which the Court may
refuse enforcement on its own motion. The ultimate burden of proof, however, remains on
the party opposing recognition and enforcement. It is, therefore, only when the party against
whom the award is invoked discharges this burden that a challenge may be sustained against

the recognition and enforcement of an award.2°

37. Further, Article 2 of the Geneva Convention had provided that even if the conditions
laid down in Article 1 are fulfilled, the recognition and enforcement of the award "shall" be
refused if the Court is satisfied that any of the grounds provided under this provision,
including if the award has been annulled in the country in which it was made?’, are fulfilled.
Whereas, the New York Convention imposes no such positive obligation to deny the
recognition or enforcement of international arbitral awards. Instead, Articles V(1) and (2)
provide exceptions to an affirmative obligation of recognizing and enforcing a foreign
arbitral award indicating that this "may" be refused provided the grounds enumerated therein
are proved, therefore, not being affirmative obligations in their own right. This interpretation
is also premised in the cumulative reading of Article III of the Convention, which provides
that each Contracting State "shall" recognize arbitral awards as binding and enforce awards
in accordance with the Convention, and Article V, which provides that recognition and
enforcement of awards may be refused "only" if one of the specified exceptions

apply.2® Therefore, the language of Article V for refusing recognition and enforcement of
foreign arbitral awards is permissive and not mandatory?’, and the exceptions stated therein
are exhaustive and construed narrowly in view of the public policy favouring the
enforcement of such foreign arbitral awards.2° The Courts may nonetheless recognize and
enforce the award even if some of the exceptions exist.?!

38. Another notable difference is with regards to the grounds available to refuse the
recognition and enforcement of foreign arbitral awards in the New York Convention and the
Geneva Convention. In addition to the cumulative requirements under Article 1 and the
grounds available to refuse recognition and enforcement under Article 2, Article 3 of the
Geneva Convention went further and provided that if the party against whom the award has
been made, proves that under the law governing the arbitration procedure there is a ground,
other than the grounds in Articles 1 and 2, entitling him to contest the validity of the award
in the Court, the Court may, if it thinks fit, either refuse recognition or enforcement of the
award or adjourn the consideration thereof, giving the party reasonable time within which to
have the award annulled by the competent tribunal. The New York Convention, however,
restricts the grounds for refusing recognition and enforcement to only those specifically
mentioned in Article V.2* These grounds set out a "maximum level of control" that the
Contracting States may exert over foreign arbitral awards.?*

39. The intent to restrict grounds for the refusal of recognition and enforcement of foreign
arbitral awards can also be gauged from the omissions made in the New York Convention.
Article 1(e) of the Geneva Convention required that it had to be positively demonstrated that
recognition and enforcement of the award was not contrary to public policy or the

"principles of law" of the country in which it is sought to be relied upon. The New York



Convention omits any reference to an award being contrary to "principles of law", a notable
omission highlighting the pro-enforcement bias of the New York Convention.3* Another
pro-enforcement change in the New York Convention was the elimination of the
requirement of "double exequatur". To obtain recognition and enforcement, the Geneva
Convention required proof that the award had become final in the country in which it was
made.®* This essentially required two decisions leading up to the enforcement of the award,
one for confirmation of the award in the country where the award was issued (the first
"exequatur"), and one at the place of enforcement recognizing the award (the second
"exequatur"). If either Court denied exequatur, the award could not be recognized and
enforced.2® This was done away in the New York Convention as a means to restrict the
grounds for refusal of recognition and enforcement as much as possible and to place the
burden of proving such grounds on the party opposing such recognition and enforcement of
the award.?’ No such requirement was included in Article V of the New York Convention,
and a reference to "final" award, contained in the Geneva Convention®, was replaced with a
requirement for a "binding" award in Article V(1) (e) of the New York Convention.®’

40. Additionally and importantly, the New York Convention provides that a Contracting
State may, by its domestic law, reduce the grounds for refusal to recognize and enforce a
foreign arbitral award and make the provisions more favourable for a party relying upon
such award, but cannot add further grounds. As is apparent from Article III of the New York
Convention, any Contracting State imposing more onerous conditions on the recognition and
enforcement of foreign arbitral awards will be in breach of its obligations under the New
York Convention. On the other hand, Article VII(1) of the New York Convention declares
inter alia that the provisions of the Convention shall not deprive any interested party of any
right he may have to avail himself of an arbitral award in the manner and to the extent
allowed by the law of the country where such award is sought to be relied upon. This
Article, thus, refers to a "more-favourable-right" provision in the domestic law of the
Contracting State, where a foreign arbitral award is sought to be relied upon, and confirms
the objective of the Convention to establish a "ceiling" or "maximum level of control" for
the enforcement of foreign arbitral awards, leaving each Contracting State free to act less
restrictively by applying more liberal rules than what those stipulated in the New York
Convention.?° Catering to the progressive liberalization of the law of international
arbitration, the New York Convention foresaw the application of more than one regime in a
Contracting State, and sought to ensure that the more favourable to recognition and
enforcement is to be applied, essentially leading to the application of the principle of

maximum effectiveness.?!

41. These objectives sought to be achieved by the New York Convention underscore the
"pro-enforcement bias" informing the Convention, guiding the Courts towards a "narrow
reading" of the grounds of defence listed in the Convention, particularly, the public policy
ground.?* The ground of defence that the arbitrator's decision is erroneous in law or fact is,
therefore, not provided in the Convention; it cannot be read into in any ground of defence
provided in the Convention, particularly, the public policy ground, by a "liberal reading"
instead of a "narrow reading" thereof. An expansive construction of the public policy ground
"would vitiate the Convention's basic effort to remove preexisting obstacles to
enforcement".* The recognition and enforcement of a foreign arbitral award may be refused
by the courts of Pakistan on the public policy ground only where it would violate the "most

n44

basic notions of morality and justice"** prevailing in Pakistan. The public policy ground

cannot be used to examine the merits of a foreign arbitral award or to create more grounds

148



of defence that are not provided for in the Convention,*> such as misapplication of the law of
Pakistan by the arbitrator in making the award or the arbitrator's decision being contrary to

the law of Pakistan.

The 2011 Act applies retrospectively to the Award made in arbitration proceedings
commenced before its enforcement.
42. Thus, we find that all the relevant arguments of learned counsel for AMC against the
retrospective effect of the 2011 Act on the Award are not legally sustainable. The 2011 Act
applies retrospectively to the Award made in arbitration proceedings commenced before its
enforcement and has taken away the right accrued in favour of AMC, as well as of Taisei if
it had been aggrieved of the Award, with the commencement of the arbitration proceedings
on 17 December 2008, to challenge the validity of the Award under the then applicable law,
i.e, Sections 30 and 33 of the 1940 Act.

Prospective or retrospective applicability of the construction of the 2011 Act
43. So far as the alternative prayer for declaring the construction of the 2011 Act against the
AMC's stance to be not applicable to the present case is concerned, the learned counsel for
AMC in his arguments relied upon Bharat Aluminium,*® a case from a neighbouring

jurisdiction.

44. We all know that while interpreting a provision of law or construing its effect, a
constitutional court only declares what the law is and does not make or amend it. The law so
declared by the court, therefore, as a general principle applies both prospectively to future
cases and as well as retrospectively to pending cases, including the one in which it is
declared. It is only as an exception to this general principle that while considering the
possibility of some grave injustice or inconvenience due to the retrospective effect, the
courts sometimes provide for the prospective effect of their judgments from such date as
they think just and proper in the peculiar facts and circumstances of the case.?’ But this
exception cannot be invoked in a case where its effect would be tantamount to negation of
the legislature's intent. As afore-held, the legislature has applied the 2011 Act retrospective
to all arbitration agreements made at any time before the commencement of the 2011 Act
and to all foreign arbitral awards made on or after 14 May 2005. The legislature consisting
of the chosen representatives of the people of Pakistan did not consider it fit to do what
AMC wants us to do. We are, in no way, better positioned than the representatives of the
people to judge what is or what is not unjust and inconvenient for the people. Where the
intent of the legislature is clear in its enactment, the courts cannot second judge the wisdom
of the legislature and refuse to give effect thereto by declaring it unjust or

inconvenient.*® The case relied upon by the learned counsel also has the distinguished facts
and circumstances as in that case, the Indian Supreme Court held that its earlier two
judgments had not declared the correct law and that the law earlier declared by it was being
followed by it as well as by all the High Courts in the country on numerous occasions. The
present case does not involve any such situation, as no earlier law declared by this Court has
been said to be wrong. In fact, there is no other judgment of this Court that has earlier

interpreted the provisions of the 2011 Act examined in the present case.

Decision in Civil Appeal No. 722 of 2012
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45. As afore-said, we have found that the Award is a "foreign arbitral award" within the
meaning and scope of this expression as defined in the 2011 Act, notwithstanding what law
governed the main contract between the parties and their arbitration agreement, and the Act
applies to all foreign arbitral awards, including the Award, made on or after 14 May 2005,
notwithstanding what law governs the arbitration agreement when the arbitration
proceedings commenced in which they are made. In view thereof, the order of the Civil
Court, Lahore, made on Taisei's objection as to lack of subject matter jurisdiction is held to
be erroneous. As the present case can be decided only on this ground, we find it unnecessary
to go on to Taisei's objection as to lack of territorial jurisdiction of the courts at Lahore. In
the exercise of its revisional jurisdiction, the Lahore High Court failed to correct the legal
error committed by the Civil Court and went wrong on a point of law in upholding the Civil
Court's order. Therefore, while allowing Civil Appeal No.722, we set aside both the
judgment of the Lahore High Court and the order of the Civil Court, Lahore. Consequently,
Taisei's application made under Order VII, Rule 10, C.P.C., stands accepted on the ground
of lack of subject matter jurisdiction and AMC's application filed in the Civil Court, Lahore
under Section 14 of the 1940 Act is rejected under Order VII, Rule 11, C.P.C.
46. We may clarify here that since no other civil court anywhere in Pakistan can assume
and exercise its jurisdiction under the 1940 Act regarding the Award, we have rejected
AMC's application under Order VIIL, Rule 11, C.P.C. instead of returning it under Order VII,
Rule 10, C.P.C., as prayed for by Taisei in its application. The lack of subject matter
jurisdiction means that the suit or for applicability of the principle, any other proceeding is
barred by law and thus comes within the scope of clause (d) of Rule 11 of Order VII,
C.P.C.# Rule 10 of Order VII, C.P.C. mainly relates to lack of territorial or pecuniary
jurisdiction, where after the return of the plaint the same may be presented to the court in
which the suit should have been instituted. Further, it may be underlined that it is the duty of
the courts to apply the correct law to the admitted or established facts of the case before
them, whether or not it has been relied upon by a party.>

Decision in Civil Appeal No. 2649 of 2016
47. In this appeal, we find that the impugned judgment of the Division Bench of the Sindh
High Court is completely correct in holding that since an appeal against the Lahore High
Court's judgment was pending before this Court, that judgment did not operate as res
judicata. The appeal pending before this Court could at most attract the applicability of the
principle of res sub judice®' and the Single Bench of the Sindh High Court could have stayed
under Section 10, C.P.C., the proceeding on Taisei's petition filed under the 2011 Act, till
decision of the pending appeal by this Court. But as this Court itself had asked the Single
Bench to decide Taisei's petition,> the bar of the principle of res sub judice also stood
eclipsed. We find no merits in this appeal; it is therefore dismissed.

MWA/T-2/SC Order accordingly.
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